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ARTICLE 1 - DEFINITIONS.  As used throughout this Agreement: 

(a) “Computer(s)” shall mean any digital system incorporating display and/or communications capabilities, 
including without limitation, any and all computers, computing devices, personal digital assistants, or digital 
telephones, which are (i) owned, leased, rented by Licensee, or (ii) owned by a third party and controlled at 
the time of use by Licensee, or (iii) outsourced, managed or operated by any third party for the benefit of or on 
behalf of Licensee. 

(b) “Documentation” shall mean all materials supplied under this order with the exception of the Software, as 
hereinafter defined, including any and all installer’s, operator’s and user’s manuals, training materials, sales 
and marketing literature, “technical white papers”, guides, functional and/or technical specifications, 
commentary, listings and other materials, (including, without limitation, all materials describing the 
interoperability of the Software with other hardware or Software), in any or all media, for use in conjunction 
with the Software. 

(c) “Goods” includes Software and Documentation, supplied by Seller under this order. 
(d) “Licensee” shall mean the Purchaser. 
(e) “Licensor" shall mean the party contracting to provide the Goods to Licensee hereunder. 
(f) “Network” shall mean an aggregation of Computers, or any other devices which may perform the functions of 

computation, data storage, and/or data communications, and which are interconnected by cable or wireless 
communications means so as to permit the passage of machine-readable information among two or more 
such devices; Network shall include without limitation any publicly accessible communications systems 
capable of digital and/or analog communications, which systems may be generally known as the Internet, the 
World Wide Web, or other designation. 

(g) "Site" shall mean one or more buildings or portion(s) thereof that are located within an area defined by a fifty 
(50) mile radius, and are (i) used in the conduct of Licensee business, and (ii) are under common 
management control within Licensee's organizational structure. 

(h) “Software" shall mean the computer program (in object executable code) supplied under this order and any 
and all modifications thereof (including revisions, patches, fixes, new releases and other improvements to the 
Software, “Updates”), including any programs provided pursuant to Software upgrades, and performing the 
functions and complying with the descriptions, proposals and specifications identified in the Documentation. 

(i) “Third Parties" shall mean, in the case of Licensee, contractors, business partners, customers and 
prospective customers, and suppliers of Licensee and/or any GE Affiliate. 

(j) “Warranty Period” shall mean one (1) year beginning on the date of Licensee’s Final Acceptance of the 
Software. 
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ARTICLE 2 - TERMS AND CONDITIONS. These terms and conditions (Remark D33) shall apply to Purchase 
Orders when set forth in the applicable purchase order.  When referenced on a Purchase Order, D33 shall apply in 
addition to the terms and conditions set forth in Remark C64/I64 (Terms of Purchase); no other terms shall apply.  
In the event of a conflict between this Remark D33 and Remark C64/I64, the terms of this Remark D33 shall apply.  
Definitions set forth in C64/I64 shall also be applicable to this Remark D33, unless altered or amended by 
Paragraph 1, above.  
ARTICLE 3 - SCOPE.   
(a) This order and the licenses granted hereunder (the “Licenses”) shall apply to Licensee wherever situated, and 

the Software may be used by Licensee and its officers and employees engaged in work on behalf of 
Licensee, whether on or off premises, worldwide (collectively, "Licensee Users”). The Licenses shall also 
apply to Third Parties provided that such Third Parties’ access and/or utilization of such Software is limited to 
activities related to business between Licensee and such Third Party and/or in conjunction with services being 
provided to Licensee by such Third Party for Licensee’s benefit. Notwithstanding, the Software may also be 
accessed and utilized by any end user in the world for purposes of obtaining application services provided by 
Licensee (or any Third Party for Licensee’s benefit) utilizing the Software (collectively, along with the Licensee 
Users and authorized Third Parties, the “Users”). 

(b) Type of License. Licensee and the Users hereunder may shall have the right to use, reproduce and install, the 
Software in accordance with the “License Type(s)” (as defined below) acquired by License under this order: 
i) Enterprise License. Licensee may install the Software on any and all Computers and Networks 

worldwide and allow use by an unlimited number of Users; 
ii) Server License. License may install the Software on the number of central processing units (CPUs) 

specified on the order and allow access by an unlimited number of Users. License may install, de-
install and move the Software among Licensee’s various Computers so long as the number of CPU 
concurrent  installations at no time exceeds the number designated on the order; 

iii) Concurrent User License. Licensee may install the Software on any and all Computers and Networks 
worldwide and allow access by the number of concurrent Users designated on the order; 

iv) Site License. Licensee may install the Software on any CPUs (or Servers) specified for a specific Site 
and allow access and use by Users at the Site; 

v) Distribution License. Licensee may install the Software on the number of specified number of products 
and distribute and sublicense the Software as an embedded deliverable. 

(c) In the event Licensee divests any part of its business through an asset sale (“Divested Business”), and the 
assets include Users, such Divested Business may continue to act as Users under this Agreement for a 
period of eighteen (18) months after the date of disposition. Distribution Licenses or Site Licenses may be 
transferred or assigned by Licensee to a Divested Business.  Distribution Licenses may also be transferred or 
assigned by Licensee. 

ARTICLE 4 - LICENSE. 
(a) License Grant. Licensor hereby grants to Licensee and Licensee hereby accepts from Licensor a non-

exclusive, irrevocable, transferable, fully paid-up, royalty-free, worldwide license to use, maintain, modify 
and/or reproduce, and sub-license to GE Affiliates and Third Parties, the Software in accordance with this 
order and the License Type ordered. Licensor represents that the Software is the proprietary information of 
Licensor. Licensee acknowledges that this order grants Licensee no title or ownership in the Software, except 
as otherwise specifically agreed to in writing.  

(b) Scope of Use. The Software may be used by Licensee and its respective officers, employees, GE Affiliates 
and Third Parties engaged in work on behalf of Licensee and in the provision of services by such parties to 
Licensee’s customers, worldwide (except for Site Licenses), whether on or off Site and regardless of whether 
the Software is installed on Computer(s) or accessible and operable from the Web (“Web-based Software”) in 
accordance with the following provisions: 
i) The Software may be accessed and utilized by any User in the conduct of business operations 

governed by an agreement between such GE Affiliate or Third Party and Licensee, provided that (i) any 
such Software accessed or utilized by such GE Affiliate and/or Third Party is executed only on 
Computers or Networks operated at the time under the control of Licensee, the GE Affiliate and/or 
Third Party, and (ii) such agreement restricts such GE Affiliate and/or Third Party’s access and/or 
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utilization of such Software to activities related to business between such GE Affiliate and/or Third 
Party and Licensee; 

ii) Licensee shall have the right to install and use Software on Computers and Networks, in support of 
Licensee's Computer services outsourcing business; 

iii) Licensee shall have the right to use or install the Software for failover, disaster recovery, development, 
staging, technology integration, testing (including for purposes of testing as part of any Licensee 
program to consolidate Computer or Network operations), and/or other such purposes, whether by 
Licensee, a GE Affiliate or by Third Parties acting strictly on behalf of Licensee (“Non-Production Use”); 

iv) All references to use by Licensee shall be construed to permit and include use by Users of the 
Software in furtherance of their business with Licensee. 

(c) Additional Copies. Licensee may make copies of and use Software for back-up or archival purposes, or for 
any Non-production use. Licensee shall additionally have the right to (i) reproduce and install copies of the 
appropriate Software on Computer(s) located in the home(s) of, and/or carried and used on a portable basis 
by Users engaged in work on behalf of Licensee and (ii) regardless of location, use any Computer to access 
and use Web-based Software and/or download and install runtime versions of the Software. Licensee shall 
reproduce and include original copyright and trademark notices, claims of confidentiality, or trade secrets on 
all such copies. Licensee shall have the right to reproduce all Documentation supplied hereunder. 

(d) Seller agrees to contact Purchaser upon knowledge of any known or suspected security breach affecting the 
Goods (contraband, smuggling, threatening or suspicious activities detected, tampered container, trailer, lock 
or seal including a seal broken during a customs inspection). 

(e) Section 365(n).  All rights and licenses granted under this order are deemed to be, for purposes of Section 
365(n) of the United States Bankruptcy Code (the “Code”), licenses to rights to “intellectual property” as 
defined under the Code.  The parties agree that Licensee shall retain and may fully exercise all of its rights 
and elections under the Code.  The parties further agree that, in the event of the commencement of 
bankruptcy proceedings by or against Licensor, Licensee retains all rights under this order.  

ARTICLE 5 -– DELIVERY AND ACCEPTANCE. 
(a) Delivery of the Software shall be done in the format as specified within the order and shall be completed on 

the date specified therein. 
(b) Following delivery, unless otherwise agreed by the parties in writing, Licensee shall complete acceptance 

testing as follows: 
i) The Software shall be used by Licensee for the processing of Licensee’s operational data in a 

simulated or production environment for a period of forty-five (45) days; 
ii) The Software shall, during the forty-five (45) day period, conform in all material respects to the 

description, proposals and specification identified or set forth in the Documentation, and meet or 
exceed the performance standard set forth in this order; 

iii) At the end of the forty-five (45) day period, there shall be no unresolved or uncorrected program errors 
that would impair the functions that the Software is designed to perform; 

iv) The successful completion of the forty-five (45) day period shall be deemed “Final Acceptance”. 
v) In the event that the Software fails to pass the Final Acceptance as set forth above or fails to function 

properly or in conformity with the Documentation during Final Acceptance and such errors are not 
corrected within the above time periods, in addition to any other rights it may have, Licensee may elect 
to cancel this order and Licensor shall immediately refund all sums previously paid to it by Licensee 
hereunder. 

vi) In the event that errors identified during the acceptance test period prevent Licensee from continuing 
the acceptance tests, then such forty-five (45) day period (as applicable) shall be extended by the 
elapsed time taken by Licensor to rectify the errors, which shall not exceed fourteen (14) days; 

vii) Upon delivery of the Software, Licensee shall own the copy(ies) of the Software so delivered. 
(c) There are no additional charges.  All charges for which Licensee shall be liable under this order or related to 

the Software have been specified herein.  All charges are subject to Licensee’s issuance of a definitive 
Purchase Order. 
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ARTICLE 6 -WARRANTY. In addition to any other warranties and representations contained within this order, 
including Remark C64/I64 and any Documentation, and warranties available at law or in equity, Licensor warrants 
as follows: 
(a) Licensor is the owner of the Software, including all associated intellectual property rights, or otherwise has the 

right to grant to Licensee the rights and licenses hereunder without violating any rights of any third party. 
Licensor represents and warrants that it has the authority, license or permission from any third party owner or 
security interest holder, to use intellectual property in conjunction with the provision of the Software under this 
order. 

(b) Licensor warrants and represents that Licensor will perform Licensor’s responsibilities under this order in a 
manner such that (i) use of the Software, or any part thereof, by Licensee, and (ii) performance by Licensor 
under this order will not infringe, or constitute an infringement or misappropriation of, any patent, copyright, 
trademark, trade secret or other proprietary right of a third party.     

(c) During the Warranty Period, the Software shall (i) if physically delivered in machine readable form, when 
delivered, reside on media used to store and deliver the Software to Licensee that shall be free from defects 
in manufacture, material and workmanship, (ii) remain in good working order, (iii) function and operate 
properly (A) and in conformity with the warranties herein, (B) in accordance with this order, including but not 
limited to the Documentation and any specification and requirements contained within the order, (C) on the 
hardware and system Software, including Software updates or new releases to such hardware, system 
Software and other Software, and (D) in accordance with the highest generally accepted industry standards, 
and (iv) fully and completely interoperate with Licensee’s other programs and systems. In addition, the 
Documentation shall completely and accurately reflect the operation of the Software, and shall be in form and 
substance at least equal to comparable materials generally in use in the industry. If at any time such original 
Documentation is revised or supplemented by additional Documentation, thereupon Licensor shall deliver to 
Licensee copies of such revised or additional Documentation at no charge in quantity equivalent to the 
quantity of such original Documentation then in Licensee’s possession. 

(d) The Software will conform to any and all Licensee specified security requirements (including security 
requirements for web-based software applications). 

(e) For the Warranty Period and for the term of any Software Services procured through this order (which are 
further governed by C64/I64), Licensor warrants and represents that it shall maintain the Software  in good 
working order, keep it free from defects in material and workmanship, and remedy any failure of the Software to 
perform in accordance with this order, including the warranties set forth herein and the exhibits hereto, or which 
impairs Licensee’s use thereof, or any other malfunction, defect or non-conformity in the Software.   For the 
purposes of this Agreement, updates to the Software shall be considered as part of the Software and 
Licensor’s warranty and Software Services obligations with respect thereto shall be identical to, and 
coterminous with, Licensor’s warranty and Software Services obligations for the Software.  Updates shall be 
treated for warranty purposes as the license of new Software and GE shall be entitled to a separate warranty 
and Warranty Period for each such upgrade.  Software Services delivered or performed shall be in 
accordance with the highest generally accepted standards of the profession existent at the time such Services 
are delivered or performed. 

(f) Licensor shall ensure that the Software contains no Computer viruses or time bombs (as those terms are 
commonly understood in the Software industry).  Specifically, license warrants that it has not knowingly 
included any malicious code (any code that may be used to access, modify, delete, disable or damage any 
Computer, including any tracking Software designed to monitor Licensee’s usage of the Software) and has 
not included any open source code within the Software. 

(g) Licensor warrants and represents that (i) all Software updates shall, at a minimum, be consistent with then-
existing and released industry standards; (ii) no Software upgrade will materially degrade the functionality, 
capabilities or features of the Software at the time of release of such Software upgrade and; (iii) all Software 
updates shall be backwardly compatible with the data structures, databases and system architectures 
employed with previously installed versions of the Software and hardware provided under this order and/or in 
use by Licensee nor shall such Software upgrade require redeployment of any such data structures, 
databases, or system architectures. 

(h) Licensor hereby assigns to Licensee any and all manufacturers’ or suppliers’ warranties, guarantees, 
representations, services agreements and indemnities, if any, with respect to any third party hardware and 
Software delivered by Licensor hereunder (i) to the extent assignable by Licensor; and (ii) only if the terms of 
such warranties, representations, services agreements, and indemnities are more favorable to Licensee than 
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Licensor’s warranties, representations, service agreements and indemnities hereunder.  To the extent such 
warranties, guarantees, representations, services agreements and indemnities are not assignable by 
Licensor, Licensor agrees that Licensee may assert or enforce any right that Licensee may have to enforce 
such warranties, guarantees, representations, service agreements and indemnities, or if such can only be 
enforced by Licensor and in its own name, upon Licensee’s request and at Licensee’s sole expense, Licensor 
shall take all reasonable action requested by Licensee to enforce such warranties, guarantees, 
representations, service agreements and indemnities. 

(i) In the event that the Software does not meet the above warranties during the Warranty Period, Licensor shall 
provide, at no charge, the Software and Software support services as are required to attain the levels or 
standards set forth in said warranties. In the event Licensor cannot meet the warranties by performance of 
Software support services within the timeframes designated by Licensee, Licensee shall have the right, in 
addition to any remedies herein, within Licensee’s sole discretion to exercise one or more of the following 
remedies: 
i) Licensor shall promptly correct any nonconformity or defect, or promptly replace the defective item with 

an item free of such defect or nonconformity; 
ii) Full or partial refunds of the license fees and/or support services fees; 
iii) Licensor pays the cost of a consultant to fix the Software; or 
iv) Licensee accepts impaired performance in exchange for a setoff/credit against license fees and/or 

support services fees. 
 


